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Dear Bill:

The purpose of this letter is to summarize the points made
in the meeting which steve Muir, President of ComTech Mobile
Telephone Company, Peter Casciato, counsel for the California
Cellular Resellers Association, Inc., and I had with you on
January 18, 1994. I apologize for the delay in getting this to
you. Unfortunately, the weather and the Mayor1sedict
intervened.

Definition of "Commercial Mobile service"

The commission1s Report and Order Should explicitly state
that the term "commercial mobile service" as defined in section
332(d) (1) includes cellular resellers. Although the statute does
not expressly mention the term "reseller,"the Commission has
already concluded that "provision of commercial mobile service to
end users by earth station licenses or providers who resell space
segment capacity would be treated as common carrier service."
HEBM at i43 (emphasis added). There can be no doubt that the
term "commercial mobile service" was intended to include cellular
resellers as well.
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To begin with, nothing in the statutory definition of
"commercial mobile service" in section 332(d) (1) requires the
provider to have a license or other authorization from the
Commission. Nor does the statutory definition require the
commercial mobile service provider to have its own facilities.
Rather, the term merely requires the provider to make
"interconnected service" available to the pUblic on a "for
profit" basis. That definition clearly encompasses cellular
resellers, who provide interconnected service to their
subscribers for profit.

The inclusion of resellers in the statutory definition of
commercial mobile service providers is confirmed by the statutory
definition of "private mobile service" in Section 332(d) (3).
That latter term is defined as "any mobile service (as defined in
section 3(n» that is not a commercial mobile service or the
functional equivalent of a commercial mobile service, as
specified by regulation by the Commission." As the Commission
correctly explained in its Notice of Proposed Rulemaking, the
"linchpin" of the functional equivalency test is the customer's
perception, and there is no basis upon which the Commission could
conclude that a cellular reseller's customer recognizes any

. difference in service received from a cellular reseller than that
provided by a FCC-licensed cellular carrier. Indeed, the concept
of "resale" -- whether for long distance service or cellular
service -- necessarily conveys the conclusion that the service is
basically the same.

The legislative history of section 332(d) reinforces the
conclusion that cellular resellers are included in the definition
of "commercial mobile service providers." The discussion of
regulatory parity occurred in the context of Congress'
understanding that some States like California actively regulate
the rates of all providers of cellular service, including
cellular resellers. Members of Congress therefore understood
that, in deciding whether State regulation could continue, both
the States and the FCC would be forced to take into account
competition provided by cellular resellers, PCS, Nextel, and
other mobile service providers. Indeed, in a discussion on
regulatory parity at the mark-up session before the Senate
Commerce Committee on May 25, 1993, Senator Stevens stated that
"the issue out there is really reselling, rather than
regulation." (Unfortunately, the committee staff would not allow
copies to be made of the transcript, but it is available for
inspection by the Commission staff.)

Attached to this letter is the statement of Representative
Edward J. Markey, Chairman of the House Subcommittee on
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Telecommunications and Finance, at the mark-up of the Licensing
Improvement Act of 1993 in the House Committee on Energy and
Commerce on May 11, 1993. Representative Markey observed that
the legislation "proposes that any person providing commercial
mobile service, which is broadly defined to include PCS, and
enhanced special mobile radio services (If ESMRslf) , and cellular
like services, should all be treated similarly, with the duties,
obligations, and benefits of common carrier status. 1f (Emphasis
added.) Representative Markey added that the legislation did not
"disturb the principle that carriers can be obligated to offer
services to resellers at wholesale prices lf or "the authority of
the FCC to act on behalf of cellular resellers.. If In fact,
Mr. Markey observed that the legislation "extends resale
requirements to PCS and ESMRs, thereby opening up market

-opportunities which do not exist today for resellers."

Mr. Markey's comments were echoed by Senator Inouye,
Chairman of the Senate Subcommittee on Communications, in his
floor statement on June 24, 1993, a copy of which is also annexed
to this letter. In that statement, Senator Inouye stated that
"all commercial mobile services would be treated as common
carriers." He added, however, that the term Ifcommercial mobile
services" would not include "providers of specialized mobile
radio service that do not compete with cellular service... "
The implication of Senator Inouye's comment is that the term
"commercial mobile service provider" would include parties
like cellular resellers -- who do compete in the provision of
cellular service.

Finally, there is nothing in the legislative history to
indicate that Congress intended to exclude cellular resellers
from the definition of commercial mobile service providers. The
absence of any such indication is noteworthy since the
legislative history demonstrates that Congress was very much
aware of the cellular resellers' existence.

Right of Interconnection

As providers of commercial mobile service, cellular
resellers are entitled to interconnection with the facilities of
other carriers (including FCC-licensed cellular carriers), and
that right should be explicitly recognized in the Commission's
Report and Order. The right of cellular resellers to
interconnection is not dependent on the new statutory provisions
in the Omnibus Budget Reconciliation Act of 1993. Rather, those
rights of interconnection stem from section 201 of the
Communications Act of 1934 and prior FCC decisions. Section
201(a) requires "every common carrier engaged in interstate or
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foreign communication by wire or radio. . . to establish physical
connections with other carriers... " Nothing in Section 201(a)
confines that duty to common carriers with a license or other
individual authorization from the FCC. Such a requirement would
be antithetical to the very purpose to be served by resellers.
The Commission authorized resale in the hope and expectation that
resale would promote competition. See Cellular Resale Policies, 6
FCC Rcd 1719, 1730 n.67 (1991). That purpose would be undermined
if a carrier's rights and obligations under Title II were
depe~dent on an individual authorization.

The need for explicit interconnection rights for resellers
cannot be underestimated. In the absence of explicit recognition
of that right, further litigation over the issue will be
inevitable. The current proceedings before the California Public
utility Commission are of particular concern to cellular
resellers. The California PUC (1) authorized the establishment

.of procedures "for [cellular] resellers that want to provide
their own switches" and (2) concluded that "[c}ellular resellers
should be allowed to acquire interconnected NXX codes on the same
basis as the facilities-based carriers." Regulation of Cellular
Radiotelephone utilities, Decision 92-10-026 (Oct. 6, 1992) at
59. Those conclusions were not disturbed on reconsideration. See
Regulation of Cellular Radiotelephone Utilities, Decision 93-05
069 (May 19, 1993) at 13. In the absence of an explicit right of
interconnection in the Commission's Report and Order, the FCC
licensed cellular carriers are likely to argue to the California
PUC that the FCC's failure to recognize a right supersedes any
interconnection authorized by the California PUC (or other State
body) .

preemption of State Interconnection Order

The Notice of Proposed Rulemaking proposed to preempt all
State reg~lation of the right to intrastate interconnection· and
the right to specify the type of interconnection because such
regulation would allegedly "negate the important federal purpose
of ensuring interconnection to the interstate network." HfBM.at
!71. The Notice of Proposed Rulemaking did not provide any
detail to support that broad claim, and, in the' absence of a
broad federal right of interconnection for all parties (inclUding
cellular resellers), the Commission's proposed preemption cannot
withstand judicial scrutiny.

The courts have made it clear that the FCC can preempt State
regUlation only "when the State's exercise of [its] authority
negates the exercise by the FCC of its own lawful authority over
interstate communication." National Association of RegUlatory
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utility commissioners v. FCC, 880 F.2d 422,429 (D.C. cir. 1989)
(FCC'S preemption of State regulation of inside wiring reversed
where Commission failed to satisfy its burden that State
regulation would "necessarily thwart" FCC objectives). To be
sure, State regulation of-interconnection which is more
restrictive than FCC policy can satisfy the Commission's burden
and probably should be preempted. ~ Public utility Commission
of Texas v. FCC, 886 F.2d 1325 (D.C. Cir. 1989) (FCC properly
preempted State order which prevented a local telephone company
from allowing interconnection to customer with FCC-licensed
microwave communications network). But the Commission can invoke
that power of preemption only where the pUblic detriment
outweighs a private benefit. Hush-A-Phone Corp. v. united states,
238 F.2d 266, 269 (D.C. Cir. 1956).

The foregoing principles -- which are well-settled -- have
particular relevance to cellular resellers. They have secured a
right of interconnection from the California PUC which is
strongly opposed by the FCC-licensed cellular carriers. The
Commission's proposed preemption of all state interconnection
regulation would void that California order and, contrary to the
Notice of Proposed Rulemaking's stated intent, thwart rather than
facilitate competition.

Standard for Review of State Petitions

Paragraph 79 of the Notice of Proposed Rulemaking does
little more than to repeat the broad language of section
332{c) (3) that a state can petition the commission to continue
its rate regulation of commercial mobile service providers.
However, the Notice of Proposed Rulemaking does not provide any
detail concerning (1) the particular information which a state
should submit to satisfy its burden or (2) the standard of- review
that the- Commission will apply in determining whether a State has
satisfied its burden.

The foregoing issues are ones that will necessarily have to
be resolved in the context of any petition filed by a state. It
will be more efficient for all concerned -- including the
Commission, the States, and interested parties -- to specify
those parameters in the course of the rulemaking rather in the
course of adjudicating a particular state petition. In
clarifying its intent, the Commission should make it clear that
it will apply the same standard of reasonableness to any showing
by a State that courts apply in their review of FCC decisions.
The Commission does not have the resources to conduct a de novo
hearing on matters affecting rates within a particular State.
And, beyond the question of resources, a State which has expended
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substantial time, effort and money to investigate the level of
competition and service in a particular state should be shown
some deference. Conversely, a state which has failed to expend
the necessary time, effort, and money to investigate rates and
service will be unable to pass muster under the Commission's
standard ..

It should be added that cellular resellers do not expect
every state petition to favor their interests. However, the
foregoing standard would be a fair one consistent with
administrative practice and the pUblic interest.

I hope that the foregoing comments are useful. If you have
any further questions, please let me know.

Sincerely,

KECK, MAHIN & CATE

Attorneys for
Cellular Service, Inc.

BY:Joc.r
Lewis J. Paper

cc: David Nelson
Steven Muir
Peter Casciato, Esq.
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me FCC elects to a.ward all three 11- ding fQr sao. The'tot8.l value of the re- pro'vi8ion prohibits a telephone com
oeneee fot statewide -geographic set'V1ce ma.ining rural prorram license: or. 11- pany that holds a cellular )icense .(rom

. areu. For each 'State market. the FCC censee is therefore S20. U the market participating. in the rural program .cor
woald dea1gnate three block8 of fre- contains two rural a.rea.is served by the purpo8e of obtaining a' ~CS license.
qaellClee; -which .In thi!l' example are qUaJined common carr1ers. and the RIlOULATORY PARITY .
cleelgnated bloCk A, block B;'and .block nonrural C license 18 awarded via com- Section 409 18 intended toeneure that
C.1Milce PCS w111 compete with terres- petltlve bidding for sao. the total value providers of commercial 'mobile serv
tr1&l local exchange serVice,' the FCC of both rural program licenses would be ices are regulated in a similar. 1( not
would designate one block, tor'example S20. The two licensee would not nec- identleal. fashlon:"These provisions are
block C. as subject to the ~ral pro- e88&l'ily be valued equally a.t $10 e~h. a.1most Identlea.! to the prov1alons con
CJ'&ID. . . , . The FCC 18 given .the discretion to talned In the substitute amendment to

The FCC would first a.uctlon state- value each license Individually. ,S. 335. order reported by the committee
wide licensee for the block A and block Thus. the Prices of each rural 'Ucense on May 25. 1993. Under the legislation.
B fNquenelee In each S~te. The FCC may vary '·80 lOll&" ... the &QTeI'&te all commerc1&1 moblle eervlcee would
DUt. would Identify areas Within the value of all the rural· pr'OI'l"&IIl licenaee be' treated &8 oommon can1ere. The
st&tew1de. market that meet the legis- In a ~ven market Ii equal to the.acgre- term "commerc1&1 mobile eervtcee" Is
Jatlon'. definition of rural-that· 18, gate value ...t through the procedure not Intended to Include all providers of
1lOIlVti&D1ze4 areas containing· ·no In-' deecdbed In eub8ectlon (e)(I). land moblle aerv1cea. For 1D8taDce. pro
oorporated place with more than 10.000 Since otherwlee. quallfle4 common vlders of epecl-Uaed InOblle~o eerv
1DJI&bltanta or areas eerved by small..:.. caIT1en ma,y become tneUg1ble for the Ice that do' not CQmpefje with cellular
10'- or {ewer-acceu.l1nea-or muulc1- fW"1 program by wtDn1Dc a Uceuse to service a.re not.1iitended to be covered
1111' c&rr1eril. Any'Otherwl~· ellglble provide "moe within their local ex- under the definition ot oonizn8rC1a1 mo
canter that' h&4 &heady been ...,arded ch&Dce.area throup:. ~mpetltlve bld- bUe services. The·FCC" ·glven the au
.. ,POS l1ceUI4I,Ib, the block A and J>lock dlnI', or {or 80me reason ma,y chQ08e thorlf,J' to d~term1ne whow1ll. ~. In
B b14d1ug would not 1M quallfied for the not to apply {or the rurall1c'eU88, there cluded In ~e.·.de~nitlon .of a comm~
rural procram.·TIIe FCC then ,roul"~Ule '11 a .lUght poulb111tJ' that~ .,ould 01&1 mobile eervtce 'proYlder. In een
oompetltlveb1dd1uc to ...,aid· the '·11- ~ U9 qualined cqmmo~carri,.- eIJ;e:tble era.1. the l~u.. ··.~~d.:: f9i'~14,
oeuH for the block C noDr'Ul'«l pi'ocr&m to apply fOr' a.runl PfOIT&IIl 'l1~nae Statel from replatlug the,entu.-of or

. freQueuolee in 'each State.···exclu41ng eV8Jl It. the are&were to 'Q~lfy',as a: the ratee charpd by theee eC)lumerctal
areu tb&t ·rem.i1nect .eUglbl~ for rura.l ruri.l aria. In th18' lt1it&liCe; the FCC mobtle serVIce. pioytden. "'''.'.
procram 11cenaee. 8ha.U award the' Uoenae {or' that area At .the executive seBB10n ..t which

A q~8d,CI,l'r1et then could ~~ on under ...etlon 309(J)(3)(D). 1 antlelpa.te . tbte committee ordered t)l1B buqet
the value ilet by the FCC for the rural that~ revenue 'ahortta1l that would reconc1l1atlon legislation to. be re
~. lloense for itS rural service .otheiWlee be'created beCause.of the in- ported. the' committee a.creecl to an
area:tn·dectdlDi' to me an a.pplleatlon el1l'1b1l1ty.of a.common carrier eemng amendment ofr~ by Bell&tor BaYAN
.ander·the~~. There'1a 'no, a'l'W'&!~ .ball be reeoy.re4 through to &1vi!l added conald8ri.t1on.to States
tnC;n.tton· to force·i.nJ' i'ural'CUrler to th18. procedure. Prtcee. lnltla1lJ' set tor that currently recu1&te .Cellular ,eerv-

·~mm1t·ttie1t to-'pa..y1ng an 'un~C)Wii rural 1108U188 by the 1'00 Ihall·not be Ice. Th1sameudmeut 1a not COuta1ued .
-tee tor Itt lIceuse .. the price ofpr<)- altered. to make up for these lIceU88S. . in the iubltl~ute.amendment to S. 335•
."...uni':bD4er .tberural pro~~.How- FlDally, the .J1l'Ov1elOUl on' competl- ordered repOrted by the committee on
ever~'tJieprocram 18 not ~tended to re- . tI~e I)ld41~~ that po~t1&1 reve- May 25.1993.. ..
duoe.the ~'QetIob1;a.1ned through the nues from competltlve.b.1441Di' are not . Under' eubp&l'l.lT&.ph (O)~ as added by
epectriimUcenalng authorized by this to aft'ect .thfl FCC'. deC1e101U1 to allo-. the amendmflnt. a State. that hu In ef~

leda1at1on.· eate..-pecfirum.· The. provt8tous further feet, on June I, 1993, recutatlon con-
'l'hereCori,.should any qualtned com-. clarlfy that perIOn" awarded a llceJiae cernlng the rates. fot any ·.eommerc1al .

mou eatTteri Cal1 to apply or be In'8U'; through competitive bld41Dg do not mobile serVice may petition the FCC.to
i:1bl.·~&PP1J' forthetr'ruial program &'dn r18'hte·any 'd:1frere~t fJ,'omthe continue exerc1a1ng .authoritY. C)v~r .
U08DM8,. tile FCC would award llcenaes' dghtil obtained by l'8rBOUI who i&1n 11- euch ratee wttb1n 1 year after the' 'date

'" for UIoH~areuby ComPetitive bICldlng·ceD8N ~ugh methode other t4a.n or. enactment t)f th1a- lerteiatton..The
PanaUtt to uetlo!i'309(JXa)(D). 'nut In- . t1LEough oompetltive bldcltng. The FCC FCC 18 .d1reote4 to craDt' orUDJ'any .
tiIlt "18'to ncover the' :suneamoun't bY been uAdAtrtakJDl' ,aorta to'encour- ~tltlon-w1th1~ 2'10 dayl 9f ltallUb~
nm tile blOCk· C Ucen8es' (fnclu4tng·..... the proVi8lon of DeW' tecbnologles aon.The POC', review'ot·...,. auchpe-

. raraa.~ llCeilaee. the nonrurall1- and' .een1oea . b7 entrepreneure and titton muat be· t'ully ~U1Iteilt·with
0111118~ aa4 tile lleeDHe leeued purau'" 1nnoVaton~ Co_latent withthe,F,CC's . the overall Intent ot I8Qtlon 4OG~"lt18'

·at fa 8UIIHclton 0)(3)(1'.))) as the aver-,.. l~tQtol'J' ob~tlOD'and itl prior:. ef- intended~~ maJrt~ a det.ez'mlua- :
.... ot ·the amounts received for the forte lntha.t regard. the'Committee tn- .~on under eUb~.(C)•. the. JI'CO,

'. block A.ll~ an!! the bloCk B 11- elWlecl la.ugu.age···ln this subsection will examine 'wlMlliher aState'um-
oaR; .' ..... ' . . which 'etate8tb&t bOWII8' .prevents the. onstratee that. In the.. ableDce ot rate

'I'U linN- example hypothetically F«'- ~m.award1n8'· llceuael to eompa.- Ot entry' ~tlon,market.· ooilcl1tloJUl
..amid' State markets: Theldentlea.! niee or lncUviduall who ·.make Ilgnin- (Inelu41ll1'.1evell of oompetltion) C&1lto·
prOoeU '·.would .apply" using" wha.~ver cautoontributioUl to 'the development protect sublcr1bere trom unjuat'and un,,: .

· 10000, reI10nal or uatloDa.1 service area otiL'liew telecommunications service or reasonable ratee pr,.,tu" that arQ un;"
tbePCO chooees: '. ·~olOU. The ledl1..tlon. ma.kes Justly or. unreuouably 418Cr1m1u.tory.
"M &D a4d1t1onalexample~ If the FCC clear thAt eoinmuntcattous 'lIceDee' Under· subparaeraph (D), If· the ~

hU.:.ueued. three licensee· per market. shall not ~~ &8 the pt'OpettY of grantS .... State'. petition to ~tlnue .
aD4. the·ruraJ .prOgram Ucenee(s)' are ~e llcenaee tOfproperQ' tax purposes retrul&ttng.~~ re.tee tor C)qlDDlerQla1
cut out or the Cllcense, the result or other atmUar. tax ~et1 by. any mobl1e 88~.~', ~ ·tutereetedlMLl'ty.
m1ihtbe ... follows. Llcense.A. which State ot localgo~u.tentity'. '.. ; 1ila.Y.:~.arel:8OJl&b14J"amount;o.f."me,

·oo....'·the entire' market,' 'ls awarded . Otie· 8441t1onal' point need.l: ,to., be follOWing the. FCC ~ec1~0n, ~t1~,9n.
\i&'coinlHltftlve bldd1i1g for:S98. !4cerise· ,made elea.r, The leg1el&tloJ:1sta~sthat. the FCC lor .. ~eterm1n.-;~o~~t the:
·B.·-whiQh'ilIo covers the entire market. .. te1eplibJ;l8 cOmll&DJ' that reeeIVes ... l1- exercise of the S~te, autho~w~no

... ·.1a:..~&rded.v1acOm~tltlvebld41ng-for .ceDle ~1i&Dt to the ru+&1,' Pt:Ogr~ longer l:lece8earY toeD8Ure "that rates
,.'-. $loa,.'l'he iLvti'a.gelicense -value for the shall ·not l»eell&1ble 'to receive aDY'. -are just andreaaQnable ·aud.J:1otun-
, '. lIoeDI8I.not IUbJecttOthe rura.l .prO'" other llce~ to ·provlde the. sune .serv~ . Justly' oruhJ.'e889~ly·d1ICf1mlJJ.-.·tory.. '
. ". graui'w011lif))e SIOQ. License ·C. which Ice In such a.rea.. The intention of this .The FCC.a.rter oPPOl1'untty forp~bUc

. . ,'. 11088 DOt' lnClucie' that geogra.phlc area. Provision 18 to bar'telUhone compa.n1es comment.shaJl. le.sue'·.~.• :.~rd~r: '. that.
.. .. served· bY'-aQ" -quaiifled'common·car",.ftoom '.' holdlll&" more' thi.n: one' PCS l~- .gn,tntsor denies such petition w1~lp 9

.. riel': .tl!'lLwarded via comnetitive bid.;, cerise. for tTuitance: Nothlnli In this monthe of the nUnR' of the petition..
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beneflclar1es of t~ese Federal pro- th1r<i. growth In the number of disabled spona1b1llty 1s to turn this economy
rrama·. It says tha.t 1f cuts· are, needed, Individuals. We can't repeal lnf1&t1on. around.
we w11l have to ta.ke a serious look at We can't control the number of dls- Mr. Pres1dent, I applaud ChaJrma.n
the policy cons1derations before. we . abled. and poor people. The Federal SASSER, the d18tiD&U:1shed floor, ma.n
cut. A flat entitlement ca.p arb1tra.rl1y Q-overnment's own bealth budget 'prob- ..ager, Cha.1nna.n·MOYNIHAN, and the ma
locka ua lnto an automatlc pilot proce-' leIna cannot be addre..?d In l801&tlon- . jority leader for putting topther'this
dure tha.t runs the yery rea.! r18k of un- they can only be addi"e88ed u put of budget reconcl11atlon b1l1. With our
clenD1n1n8' the' protectlon that Medi- sY8temwide, comprehens1ve health care colleagues on the-4?Y1er 81de or the &1sle
care and Medica1d provide and aggra.-' reform. c9ntent to 81mply play politics with
~the health cost spiral for all We can reform our health care ays- the country's .economy, this W88 no
AmerJeane. . tem to address these underlytJ1l' prob- small achievement.

Th1a amendment does ~ot set the leIna. We' can do that thi8 year, In this By decreuing taxea and cuttlng addi-
Q&Il8 at a ll!lvel tha,t w1ll cuaran.tee tb.a.t Concreea. 'And we ean ctve the Amer- tlonal spending from the Presideut's
deep outa in current benefits will have lean People eomethlng whUe we are propo8&l, I belteve that the F1D8.nce
to be made, rep.rdleu oC our SUCC888 In . 'do1q' it; a ~ore .mo1ent health care Committee baa 81cnUlca.ntly' improved
8SCDJ1lca.ntly. curbing' the growth or 8"tem that works Cor every American the b11l. The committee &leo achleved a
t1leH,' programs. Importantly, 'It does and:thAt America ean dOM to susta1n. better thAn 1 to 1 ratio oC8pencUng cuts
DOt make Veter&n8~ Carmers and civil. Da'ACTOM CAL1J'OlUfIA. to -tax increases. Th1I W&8 cruc1al. We
IIII"ftIlta luaer because of the excesses . Mrs. FEINSTEIN. Mr. Presldent I .cannot 'nor 8hould not uk the Amer
in.JIe&lth~. ' '. .. .' hAv~ thoPcht:long &lid hard aboutthls lca.n people ,to ~flcewe.. th~,Gov-

I~ .. all should be hone8tabout lecttl&tlon. tJnqueatlon&b17, It 18 'the ernment la ,.-U11ng to aacr1t1ce ....well.
• .,. we am debatlngthla 188ue '~. mQtlt important bID we wID conatder .1 am pleased the Btutu: baa been
We bow the 'real motlvatlon behind thla rear..Wb&t we do·toda.Y wID bve el~n&ted-it W&8. m.COJloeived, too

.tile eIltitlement ~p. movementla .to a crea.t impact .on. the' people of Wa cumbersome to, Implementand wou),d
OGIltrol tIIe"crowth ,of the two Cutest couiatry-people who Med jabe and who bve coat ID7 State jo~ we. cannot af-
bIonu1D&' .entltlement programa...;.. deepera.telt ·'Wtmt to· belleve that this .fOM ~ Ion. Moat 1m~tty. by re
~. ,and MecI1oa1~.And f~rth~.Concre88 and.th1B tu1mtntitratlon can duclng the ~ncltby over: 1500 ~on.',

, . reoorcl. '~very sen.tor kD~W8 wh~'thea. tum the economy around. thla bW w1ll help keep lo!tl'-term inter-
IIrOII'&mIterve-ourNi.t1on'8m08tvul-. -·.Nowhere'tJith18. country·la theim- est r&teBlow~,an im~t C&ctor In
nera.'b1e popula~OD8: the elderly,' poorp&ct of the recee810n Celt more strongly Improving~eeconomy.
s:tnI1J,iU1t women. and chlld,ren, and the than In C&1trorma. The unemployment ,I intend to. vote tor the b1ll now be
~.oo~uently, very Cew Sen- rate in oa.uCornla atandl at 8.' per- (ore us, but no on.e shoutd.mlaconstrue .
&tori &re 'w1111ng to~ke them on' di- cenf;,.-;t1early two' percentq'e po~nt8 that vote &8 an ~ndica.tlon that I will·
netty.It would look too mean-splrlted., hlBherthan the national unemploy- 8Upport the tlnaJ ~b1ll,thAtcomea out of .
~ a device,. eomething aee~ly'~meutra.te. Tod&J','La million O&111'or-·· the,conference' commi~tee ,weaa there 
1nJloOUou.I oaUe.!l &a ~titlementca.p, 18 nl&D8 &reout of work and throughout are 81gn11lca.nt chAnges In the le'glala.-
1IMcl to&C,hl'" the ume result: cuts In th18 .country 8.8 m1ll1on people today' tlon., •..' . ' ' .

.~~ cuts~ be~eflt$~' :'. . are unemployed. ' .. , . 1 am,troUbled bythla :b~ because It
. ,I:'~'JIQ' ~~~ea ,not ,to ,·believe. Two 'aepara..te economic report8re:- would el1mtnB;te nearly all Of the Pres1-
t.1i~:.J"~tor1oit..~t und!n'··a.ny ()ne ,'of 1~;',th18 ...,..k add ~ the cloomy dentt8inveatmentincentl~e8. . ..
theM ~. va.rteQ- ent1tleme~t cap ecoDbm1c ,conditlone in C&l11'ornla, ac- r..et me m,entlon,a Cew' concerns I
propau.18'.that we &re .just,controlllng coid1ng to a LoeADp1....T1m. Itory want to see addre88edln the ~nfere~ce

crowtll. 10,~ cuts:W:0uld 'j\i8t reduce. from today that I would llke to 8ubmit co~ttee. ' .
the 1noreaaeI.intheae programs. All. Cor the REcoRD. Let mehichl1ght just a.F1r8t, I a.ril concerned about the Fl
those ·Propoea.la tbt I hAve,:seen would, few points: nance Coiiun1ttee'8. treatment' of t,he
reeult.in, cuts to beI(811c1ar1es-hlgher A report· by the Federal Reserve research and experimenta.t1on tax cred-

. out or pocket coati. tor Medicare bene- ,Board, released Wednead&y· ahowed·that it.. The. President· requ..~•. ~. the
1lc1ar1ee. 1... Mrv1cee tor the M~ca1d C&11forn1&'I.econo!D7 con~uea to. lag HoUle approted, a permanent exteD81~n
popa1&tlon. .!11ley would meaD: le-.s ac- ~dthe reat oC the country. Manu- oC the credit. The ~nateP1n&nce Com
otI8. to 'health~•. They woul4 mea.li t'aCturin&' 18 'COin a aer10ua Blum»,"·ac- mtttee'8 b1ll. however, 1I1011idea only"
t_. can. '.We must i1o.t'Jddourael~ tlVttiYln ·t)le· hlch-technolOl7 elec-- tempora.rir I-year extenl1on' and·' does
TbIAi lI.by ·the· chI.1rmai1'l propoS&1 to troD1ca 1n4uatry la' do~, and aalee re- not ma.ke the credlt retroJptlve to the
oonatnSD entitlement cro1Vth18 a v8J.u- ma1D.1'1&t. . . date of its eZll1r&tlon. . .. .
.able .&1ten1&t1veto· what 1 .conaider to The. report up: '~e.majority of I- W&8 pleaaed to Iptroduce a .~nae of
beoaUou. 1rre8pon81ble approachea to ~ our respondents expect the economy to the Senate tOdaiY, oo-epoD80re~r by '23
th1a1llutl.,. '.- '.. . ... " ..,., ezpi.nd. Moat contracta in C&lU'orn1& Sen&toJ'8~ thAt exPreeaed.:the united
. It:1I my judgmenttha.t the .beat at- &Jld Waah1Dgt;on.however, expectthelr vie. that R&D tax credlts· ahQU1d be

. . tttbute of th1I amendment ia that It rectona to under perform the natlonalperma.nent. . ..' '. .
w1U -.now US 1;0 11nal:l7 cet to the ·real.. aveJ'8l'8." SeVeral ohler executive' om0'er8 from

.. .elutlon. .to.theseunderlylng pre>b- . A aeparate report, .by UCLA'8Busl- nrma In Caltroi'n1e: have wrl~n to me
':~~.ciuereform. 'J'b,e entitle- n....Poreoaatlng Project, Bald that the to expre88 their d~p concern abo.ut the
:ineDt-oap· movement 18 in euence a three trendl~edCor.C&ltrornJ"'8 re- Flnance Committee's trea.tmentor the
Ple& for what'IhAve.long been becglng bound attn bve not ooourred:h1gher credit. The norm&1 R&D p1aliD1ng cycle
Cor--&ll~t.,health' care 'reCorm with howPI" ltarts. a healthier natlonal for biCh .-..chnolOO' oomp&D1ee ap&I18 ..t
~~coat oonta1nment. That Isba- economy, .and stronger demand for .l....t 2Ye&r8. A'te'm,porary cre41t, par
O&uM f.Cl'OI6.the-bo8.rd he8tlth coat con- C&l1Corn1&'l COOda and aervteea. In Cact. ,tl~ly' one that 18 not retroactlve•

. ,trOll are the. only WILy to, curb the' ex- WI report 8hoWl thAt 150,000 new hoas-. w1ll not induce new~ anddevel-
ceu1ve.~wthin health can. costs. " 1111{ units in C&1lfornta muatbe con- opmentnor will companies,be ..ble .to

Ina recent report the Congres8ional ' structed just to meet deman.d. The cur- bire new employees. . :
< BudcetOfilce .ita.tes, "** * in the ab- rent rate of 'cOnstructlon will only As' you know,. the-goal. of the R&E

....noe'::Qf.other changes, fUrther at-bring 100,000 new unitl by'next spring. oredttta·tO inducea.dditlona1re~ch

>, te~~ to control publtc sector spend-' I am ple&8edthat low-Income tax cred-. &lid development to Increue·productlv- ,
~: . ing JfOuld probabI)" ;produceaddttlonal it a.reextended permanently.. ThlsC&ll. Ity and to create jobe; Subetant1&l re
~ to .theprtvate, seCtor-. provide;the 1i1centlvea'- nece88&rY for sea.rc~ 8hows ~tw.1thout.properln-

. '_ .. '''~''.1'he reasons:·Cor the lJicrease 1n bulldeJ:8 and:l1oli-proflts to build a.fford~ .oelitlv~, U;S. ,oompan1..~-·partlcularlY
.. ,h,ei.1th""ntltlemeilt,~ 81mply' these:., able untu.for.C&m1lles...· ...: i.. 'sma.ll.co~panJ,es.,wiUnot<ad8CIuately

. " F1rB~.health1n1latlon;seoond~ .growth This..CongreSs iJld·th1s a.dminlstra-·invest >m."researph .a.nddevelopment.
c 4.... ' ·,+-1-t"o ..,,,,,~""n... ,..,~ .".:"';.._ _~ .........1,...' ..,_~ ...." ....... _ 1.. .........'" .... _ ... ,"'"., .... __ A _..:s 4-"" ...... _~ TT .............. _ ..."- ................JI 1'__ ........ 1 ... .... _ ... -'ilL
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SUBCOMMITTEE ON TELECOMMUNICATIONS AND FINANCE

Stateaent of Rep. Edward J. Markey
Mark-Up of Budget Reconciliation, Subti~le C

Lic.nsinq Improvement Act of 1993

Hr. Chairman:
-The aaendment I offer today marks a turning point in the llcensinq of

c01ll1lUllicat~ons services in our country. For th. first tim. we are
enablinCJ the Federal eo_unications Comaia.lon to use auctions as a JIleans
of as.igning the radio speetru1D. The rationale behind this proposal i.
that we JlUst reform and iJDprove the current licensinq proces., Which uses
lot.teries. In short, there has to be a better way to manaq. a precious
federal resource than pickinq nam•• out of a hat.. The proposal before the
Committ.e puts in place a better way, true to the principles underpinninq
the CoImlunications Act, While at the same time raisinq revenue, over $7
billion, for the public. -

Let me tak. a tew lIlinut•• to explain the Amendment to 'the COD1Ilittee
Pr~nt. Section 5203 grants the FCC authority to use spectrum auctions
where there are mutually exclusive applications tor new licenses and Where
the spectrum will be used by the licen.. holder to offer .ervices to
subscribers for compensation. Tbi. section also directs the commis.ion to
select an auction system that prOllotes: 1) Rapid cleployment of new
technoloqies and services so as to benefit all the public, includinq those
in rural areas; 2) availability of new and innovative technoloqies to the
public; 3) recovery for the public a portion of the value of the spectrum,
and 4) efficient use of the spectrum.

The bill a180 directs the FCC to .stablish rules on auctions -that
viII help ~orc. DUlny of th••• objectiv.s. Fira~, the leqislation
provid.s concrete assurances that thos. livinq in rural areas will enjoy
access to advanced technologies as quickly as the rest of the country by
includin9 strict performance requirements to enaure prompt delivery of
service to rural area••

Seeond, the bill directs the Co_ission to _tablish alternative
payment mechanisms to encouraqe wiel.spread particiPation in the auction
process. For those HUbers on the Co_ittee who want to offer dreams to
younq struqqlinq enqine.ra and innovators, whether in qaraq.. in the Bayou
or Bostc;»n or" the backwoods of any-state, the.e provisions goive you that
ability.

" Thi. specific provision makes certain that those who are" rich in
ieleas and low On cash get a chance to enroll in the future. This
provision directs the FCC to consider what alternative payment methods
should be used, such as ilUltalblent papants or royalty paYJIents or some
combination, so that all Americans have a chance to participate in the
communieations revolution.

This leqislation also enables the Fcc to eo"~i,.,,,o ..,.. ..... 1,11 ........ "''--



promise of a "pioneer'. preferenceft . for the trUly genius who catapult
technology to another level. In fact, so•• of that q.nius is what spawned
the entire PCS revolution. Under this legislation those truly qenuine
technology pioneers will be able to make a run tor the rose. and get a big
payoff if they succeed. As we all lenow, that is a most powerful
incentive, and that is why I think it ia vital that we continue the
overall thrust of the pioneer's preference program.

Ret'ardin9 how auctions vill be condue*ed, the propo$al reflects the
experience vit:h latteri •• and qive. the FCC authority to make sure that
bidders are qualified to build and oPerate a sy.tem and hold an FCC
lican.e. The bill claaps down on the churninq and profiteering that has
characterized the lottery syst.., and ensures 'it does not repeat it••lf
under an auction syst_. I also think it is important that we insulate
the FCC'. procedures from budqetary concerns. There is a provision that
vill give the FCC a shield from those who .eek to tilt communications
policy in order to increase revenues.

A f~..en1:al regulatory step that this bill take. is to preserve the
core principle of common carriage a. ve move into a new world of services
such as PCS. I have grave concerns that the t ..ptation to put new
service, under the heading of private carrier is so qreat that both the
FCC and the states would loae their ability to iapos8the lightest of
regulations on these services. The teaptation to label everything private
is all the more co~llinCJ because a reeent court of appeals case held the
FCC has no ~IQxi~i1ity to apply Communications Act requirements. The risk
of labeling all services private is that the key principles of
nondiscrimination, no alien ownership, and even minimal state regulation
would be swept away. This is one area where the FCC simply lacks the
aut.hority to make a rational Choice, and so the leqislation addresses that
issue.

The tact that this legislation ensures PCS, the next CJeneration of
co_unication., will be treated .s a comaon carrier is an iaportant win
for con.Wlers and for state regulators and for those who seek to carry
those core notions of nondls=11Ilination anel cOllDlon ~rriaq. into the
future.

The bendJlent to the Co.m.ttee Print enables the FCC to identify in a
rulamaking which requireaents it finds are not necessary to ensure just
and. reasonable rate. or otherwise in the public interest•. This section
has been JIlOCtified to further aaJce certain that the FCC retains the
au~ority to pro~ect consumers and apply regulations in a sensible
fashion.

In acldre••incJ this i ••ue, however, it is necessary to take a broader
view of creatin9 parity a.ong coapeting .ervice.. The leqislation
propo••• that any person providing c~ercial mobile service, which ia
~roadly defined to includ.e PCS, and enhanced special aobile radio service.
(ESMas), and ce11ular-like services, should all be tr,atecl siailarly, with
the duties, obligations, and benefits of co_on carrier status. The
legislation also proposes that states would not be able to impose rate
regulation, but.this amendment makes .xp~i.yi~ tba.t nothin9 p~ecludes a
state from iaposing regulations on terms and conditione of service, which
inc~u4es such key issues .e bundling of equipment and service and other
consumer protection activities. No:reover, the intent here is not to
disturb the ~rinci~le that carriers can be obliqated to offer services to
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resallers at wholesale prices. For the vast majority of states, their
~ility to regulate in this area would be preserved.

In addition, the au~ority of ~e FCC to 'act on behalf of cellular
resellera would not be affected. Significantly, this leqislation extends
resale requir..ents to PeS and ESKRs I thereby opening' up aarket
opportunities which do not exist today for res.llers •.

I believe 'th... changes .ust be .een in the context of the whole
))111. This leqislat.ion sets up a me<::hani.. so that in the next 1.2 to 18
.on~, we will s.. 3, .. , 5, or 6 new providers ot 1Iobile .ervice added to
aoet markets. The re.ult would be a flurry of competition by entities
which all have comaon carriaC)e duties. And the result would be qood tor
consUmers by delivering a breadth of new services to the public at
competitive prices. '

I appreciate that there is some concern that this vision of a
competitive world. for mobile .ervices may not,be fully realized. a. soon as
SOlDe con~en<1. I ·share this concern. That is why, workinq with a nWlher
of Ke~rs from the Su))cOllDlit.tee, we have crafted languaqe that ensures
that if the promiae of competition, as 1 just outilined does not take
bold, then a state can exercise authority to regulate rates. In
particular, the bill provides that states can requlate rates if they show
that competition has not developed enouqh to adequately protect consumers
fro. unjust rates. Moreover, the PCC ia directed. to respond to any state
request for aUthority within 9 months.

Now to turn to the iast section of this part of the bill, which
atates that auction rules shall be issued in 210 days and PeS licenses
issued. in 270 days. These tight. schedules are necessary to realize the
revenues that are part of our reconciliation instructions and keep pes on
target.

Unlike the bill considered by the Subcommitte., this amendment
contains a new chapter directing the Departaent of co_erca to identify
200 lDQ9ahertz of spectrum. to be freed up fro. 90YerDlMmt use and eligible
for a.a191U1l.nt by the FCC. This proposal, which is a))odiecl in H.R. 707,
sponsored by Chairaan Dlft'Jell and ay_lf, pasaed this Ccmaitt.e in
February· by a unan1aoua vot.e, and pas.ed on the floor with only 5 No
vot... We are proposil\9 to include :this proposal aa part ot budqet
reconciliation because that makes certain that there will be spectrum
available for the FCC to auction off. Hence, the addition of this
proposal makes the budqet taxvets more likely,to be met.

I~ conclusion, let .. say that I have appreciated vorkin9 with Mr.
Cooper, Bryant, Boucher, synar, Schenk, Lehman and our chairman, Mr.
Ding_ll, along with the .inority, to come up witb a bill that meeta some
of the valid concerns raiSed durinq consideration of thi. proposal. I
urge .upp~rt tor this amendment.


